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Ms. Celeste A. Baker . .
Assistant General Counsel (MC-101) i !

Texas Commission on Environmental Quality o
P.O. Box 13087 '

Austin, Texas 78711-3087 (mail)
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Re:  Request that City of El Paso’s Motion to Continue Commission Consideration of
the Application and the City of El Paso’s Supplement to the Motion to Continue
Be Set on the February 8, 2008 Commissioners’ Agenda Meeting, Application of
ASARCO Incorporated for Renewal of Air Quality Permit No. 20345, TCEQ
Docket No. 2004-0049-AIR, SOAH Docket No. 582-05-0593.

Dear Ms. Baker:

For the reasons addressed below, the City of El Paso (the “City”) requests that its Motion
to Continue the Texas Commission on Environmental Quality’s Consideration of the Application
of Asarco Incorporated for Renewal of Air Quality Permit No. 20345 (“Motion to Continue”)
and its Supplement to Its Motion to Continue the Texas Commission on Environmental Quality’s
Consideration of the Application of Asarco Incorporated for Renewal of Air Quality Permit
No. 20345 (“Supplement to Motion to Continue”) be set for Commissioner consideration and
action at the February 8, 2008 Commissioners’ Agenda meeting.

On Tuesday, January 22, 2008, the City filed its Motion to Continue. Specifically, the
City requested that the Commissioners’ continue their consideration of Asarco’s renewal
application until such time as certain issues identified in the Motion fo Continue had been
resolved. On Friday, January 25, 2008, in light of new public information that had just been
released regarding the ownership and future operation of the Asarco El Paso Plant, the City filed

its Supplement to Motion to Continue.

On Friday, January 25, 2008, all parties in this proceeding received correspondence from
you, which identified that “[p]rior to those oral arguments or presentations [regarding the
Asarco’s application and related filings], the Commission will consider the City of El Paso’s
Motion to Continue the Commission’s Consideration of the Application and its Supplement to
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the Motion.”® Thus, the City understands that its Motion to Continue and its Supplement to

Motion to Continue are currently scheduled to be heard by the Commissioners on February 13,
2008, the same day as the Commission’s consideration of Asarco’s renewal application.

As previously identified by the City in its Motion to Continue and in its Supplement to
Motion to Continue, hundreds of people from the El Paso area currently are making plans to
attend the Commission meeting on February 13, 2008. All of those hundreds of persons are very
interested in the Commission’s final determination regarding Asarco’s renewal application,
many of them having actively opposed issuance of the renewal permit for several years now.

While the final outcome of the permitting process if of very high importance to people
living in the El Paso area, it is a hardship for the hundreds of people planning to attend the
February 13, 2008 Commissioners’ meeting to travel to Austin for the meeting if the substantive
issues surrounding permit denial or issuance are not addressed. The City of El Paso is
approximately 600 miles from Austin, and making the trip requires planning, travel expenditures,
missed days of work, and other hardships for the hundreds of people planning to attend the
February 13 meeting.

While all of these people would like to be present for the Commission’s consideration of
any and all issues related to this proceeding to demonstrate their ongoing opposition to the
permit renewal, traveling the great distance to Austin involves the hardships and difficulties
identified above, and the City’s Motion to Continue and Supplement to Motion to Continue are,
in effect, scheduling requests. They do not address the substantive arguments regarding denial or
issuance of the renewal application.

The City believes that the reasons presented for continuance, especially the information
addressing the real uncertainty regarding the future operation of the Asarco El Paso Plant, justify
hearing the City’s Motion to Continue and the City’s Supplement to Motion to Continue on
February 8, 2008, thus allowing the procedural motions to be heard and acted on prior to the
hundreds of people spending the time and resources necessary to travel to Austin. In this case,
the Commission is in the unique position of having a Commissioners’ Agenda meeting already
scheduled for Friday, February 8, 2008. Thus, the pending procedural motions could be heard a
short five days before the Commission’s scheduled consideration of the substantive issues
surrounding the renewal application and related pleadings. Hearing the procedural motions on
an earlier date would ensure that the citizens of the El Paso area expended their time and
resources to travel to Austin to hear the substantive issues that they so greatly care about.

The City has conferred with counsel for the Sierra Club, who also acts as the designated
representative for those parties aligned with Sierra Club, and counsel for the Sunset Heights
ACORN group. Both counsel support the City’s request to set the Motion to Continue and the

1 Memorandum from Ms. Celeste A. Baker, Assistant General Counsel, Tex. Comm’n on Envtl. Quality, to
Persons on Attached Mailing List, TCEQ Docket NO. 2004-0049-AIR, SOAH Docket No. 582-05-0593
(Jan. 25, 2008).
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Supplement to Motion to Continue on the February 8, 2008 Commissioners’ Agenda meeting.
As such, the City respectfully requests that the Office of General Counsel set the City’s Motion
to Continue and the City’s Supplement to Motion to Continue for Commissioner consideration
and action on the February 8, 2008 Commissioners’ Agenda meeting.

I certify that by copy of this letter I am hereby forwarding this letter to the persons on the
attached mailing list for this proceeding. If you have any questions, please telephone me at (512)
258-9199.

Sincerely,

j -

Mzr. Charlie McNabb, City Attorney
Ms. Laura Prendergast Gordon, Deputy City Attorney




Ms. Celeste Baker
January 30, 2008
Page 4 of 6

MAILING LIST
TCEQ Docket No. 2004-0049-AIR
SOAH Docket No. 582-05-0593

Docket Clerk

Office of Chief Clerk (MC-105)

Texas Comm’n on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087 (mail)

12100 Park 35 Circle, Building F

Austin, Texas 78753 (delivery)

Fax: (512)239-3311

Representing the Office of Public Interest
Counsel:

Ms. Emily A. Collins

Assistant P.I.C. (MC-103

Texas Comm’n on Environmental Quality

P.O. Box 13087

Austin, Texas 78711-3087 (mail)

12100 Park 35 Circle, Building F

Austin, Texas 78753 (delivery)

Fax: (512)239-6377

Representing ASARCO LLC:
Ms. Pamela M. Giblin

Mr. Derek R. McDonald
Baker Botts LLP

1500 San Jacinto Center

98 San Jacinto Blvd.

Austin, Texas 78701-4078
Fax: (512) 322-8342

As the Designated Representative for the
Sandoval, et al. Group:

Mr. Taylor Moore

7108 Portugal

El Paso, Texas 79912

Fax: None listed

Email: taylormoor8432@msn.com

Representing the Executive Director:

Mr. Booker Harrison

Ms. Stephanie Bergeron

Environmental Law Division (MC-173)
Texas Comm’n on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087 (mail)

12100 Park 35 Circle, Building F

Austin, Texas 78753 (delivery)

Fax: (512)239-0606

Mzr. William Newchurch
Administrative Law Judge

300 West 15th Street, Suite 502
P.O. Box 13025

Austin, Texas 78711-3025
Fax: (512) 475-4994

Ms. Veronica S. Najera
Administrative Law Judge
401 East Franklin Avenue
Suite 580

El Paso, Texas 79901
Fax: (915) 834-5657

As the Designated Representative of the
Sierra Club, et al. Group:

Mr. Richard Lowerre

Ms. L. Layla Mansuri

Lowerre & Kelly

44 East Avenue, Suite 101

Austin, Texas 78701

Fax: (512) 482-9346

The Honorable Eliot Shapleigh
Texas Senate District 29

800 Wyoming Avenue, Suite A
El Paso, Texas 79902-5330
Fax: (512)463-0218
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Mpr. Steve Niemeyer

TCEQ Governmental Relations (MC-121)
P.O. Box 13087

Austin, Texas 78711-3087 (mail)

12100 Park 35 Circle, Building F

Austin, Texas 78753 (delivery)

Fax: (512) 239-0664

As the Designated Representatives for the
ACORN, et al. Group:

M. Enrique Valdivia

Texas Rio Grande Legal Aid, Inc.

1111 North Main Avenue

San Antonio, Texas 78212

Fax: (210) 212-3774

Ms. Veronica Carbajal

Texas RioGrande Legal Aid, Inc.
1331 Texas Avenue

El Paso, Texas 79901

Fax: (915) 533-4108

Ms. Bridget C. Bohac

TCEQ Office of Public Assistance (MC-108)
P.O. Box 13087

Austin, Texas 78711-3087 (mail)

12100 Park 35 Circle, Building F

Austin, Texas 78753 (delivery)

Fax: (512) 239-4007

Mr. Kyle Lucas

TCEQ Alternative Dispute Resolution
Program (MC-222)

P.O. Box 13087

Austin, Texas 78711-3087 (mail)

12100 Park 35 Circle, Building F

Austin, Texas 78753 (delivery)

Fax: (512) 239-4015



